Following is an overview.  Please keep in mind that this legislation is very complex and will be subject to later interpretation and guidance from the DOL, IRS, and HHS.  There is also a chance that political pressures may create significant change.

Changes for employer-sponsored plans are designed to be implemented in phases over the next several years.  However, some changes go into effect starting almost immediately. There are provisions in the legislation that give additional time to collectively bargained plans and there are permanent exemptions for certain provisions for “grandfathered plans”  That being said, Grandfathered plans will still have to comply with several provisions which I will elaborate on later in this notice.

Effective for 2010

Small Employer Tax Credit:  Starting this year the legislation provides a tax credit for small employers to help them cope with the cost of providing group coverage to their employees.  You can find more information on this item by going to the DOL webpage for the Patient Protection and Affordable Care Act available at http://www.dol.gov/ebsa/healthreform/ and clicking on the subject line “IRS Web page on Small Business Health Care Tax Credit”.  This is also a good site to obtain more detailed information on many of the items I am covering in this notice.

Here are a few key bullet points from the DOL site specifically addressing the Tax Credit:

Eligibility Rules

· Providing health care coverage. A qualifying employer must cover at least 50 percent of the cost of health care coverage for some of its workers based on the single rate. 
· Firm size. A qualifying employer must have less than the equivalent of 25 full-time workers (for example, an employer with fewer than 50 half-time workers may be eligible). 
· Average annual wage. A qualifying employer must pay average annual wages below $50,000. 
· Both taxable (for profit) and tax-exempt firms qualify. 
Amount of Credit

· Maximum Amount. The credit is worth up to 35 percent of a small business' premium costs in 2010. On Jan. 1, 2014, this rate increases to 50 percent (35 percent for tax-exempt employers). 
· Phase-out. The credit phases out gradually for firms with average wages between $25,000 and $50,000 and for firms with the equivalent of between 10 and 25 full-time workers.  
Large Employer Auto Enrollment   For employers with more than 200 employees there is language indicating that their group insurance programs will need to have an auto-enrollment feature.  This means that employees will need to be automatically enrolled in the employer’s group coverage and will only need to complete a form if they want to waive coverage under their employer’s plan(s).  This provision has no separate effective date, so it would appear that it went into effect as of the date the legislation was signed.  However, compliance is effectively delayed until specific regulations and guidance are issued.  Again, there is anticipation that we will have an update as soon as July of this year.

Effective September 23, 2010

(90 days after the 3/23/10 signing of the legislation)

State High Risk Pool: Each State will be required to create a High Risk Pool to provide coverage for individuals with pre-existing conditions but without creditable coverage for 6 mos.  The provision also states that any insurer or employer found to have encouraged individuals to drop out of a group plan in order to join the high risk pool will be required to reimburse the resulting expenses.

 

Effective For The First Plan Year Beginning After 9/23/10

Early Retiree Reinsurance:   A temporary program to reimburse Retiree Plans for 80% of eligible claims of retirees age 55 and older who are not Medicare-eligible.  The Plan may only use the reimbursement to reduce costs i.e. premiums, copayments, out-of-pocket reimbursements, etc.

First Dollar Coverage:  must be provided for certain evidence-based preventive care including well-child care and certain immunizations.

Coverage for Adult Children:   Plans that cover dependent children must provide coverage for adult children until age 26 (eligibility ends on their 26th birthday) regardless of student or marital status.   

· Tax exclusion is provided for adult children only if they have not turned age 27 before the end of the year. 
· Does not apply to children of a covered dependent child. 
· Applies to Grandfathered plans.  But for plan years before 2014, grandfathered plans only have to cover adult child if they are not eligible to enroll in another employer plan. 
Emergency Services:  No preauthorization or increased cost-sharing for emergency services (in or out of network).

Nondiscrimination Rules:  Fully insured plans sponsored by employers will generally be required to satisfy the Code § 105(h) nondiscrimination rules that apply to self-funded plans.  Requirements include complex eligibility tests and benefits tests.

Appeals Process Changes:  The legislation imposes several new requirements including:

· Allowing claimants to present testimony as part of the benefit appeals process. 
· Allowing claimants to continue receiving coverage during the appeals process. 
· Compliance with state external review laws (for insured plans). 
· Implementation of external review process meeting standards to be established by HHS (for self-insured plans not subject to state law). 
 New Summary of Benefits and Coverage:  Must be provided by the plan administrator (for self-insured plan) or insurer (for fully insured plan) in paper or electronic form to all applicants, policyholders, and enrollees both at the time of initial enrollment and at annual enrollment.  We believe that sample summaries will be provided by DOL.

Effective in 2011

Report Value of Benefits on W-2:  Employers must report aggregate value of employer sponsored coverage on the employee’s Form W-2.  This includes employer paid premiums as well as employer contributions made to HRAs, Medical FSAs, and HSAs.  This is not a change in the tax status of these benefits; it is currently just a reporting requirement for tracking purposes.  It appears that this item will tie in to the taxing of “Cadillac Plans” which is scheduled to occur in 2018.

No Coverage for Over The Counter Items:  As of 1/1/2011 employees will no longer be able to use their Health FSA, HRA, or HSA for the reimbursement of OTC medicines or drugs (except insulin) without a written prescription.  I am not clear if this exclusion will also apply to Contact Lens Solutions (which were eligible before over-the-counter were allowed).  I will send follow up notification as soon as I have confirmation one way or the other. 

Safe Harbor for Cafeteria Plans   A safe harbor will be made available to eligible small employers (100 or fewer employees during either of two preceding years) for their “simple” cafeteria plans.  They will be treated as meeting nondiscrimination rules for cafeteria plans and certain components (e.g., group term life, health FSAs, DCAPs) provided they meet specified contribution, eligibility, and participation requirements.  I will send out a separate notice outlining the specific requirements.

Increase in HSA Penalties:  The tax penalty on non-qualified distributions from HSAs (not for qualified medical expenses) will be increased from the current 10% to 20% as of 1/1/2011.

The following is a quick list of items that will come into effect after 2012.  I will not review the details of these changes at this time, but will address them in a future notice.

Effective in 2013

· Limit on Health FSA Elections:   Salary reductions (the employee’s contribution) will be limited to $2,500 each year.  This amount does not include employer contribution amounts.  Therefore, employers could elect to amend their plans to add an employer contribution or “match” in order to provide a higher level of coverage for their employees

· Medicare Part D Subsidy Eliminated:  Deductions previously permitted for amounts allocable to the Medicare Part D subsidy for prescription drug plans is eliminated.  This is the item that has many large firms stating that the reform will cost them millions of dollars (in lost tax incentives).

· Employer Notification Requirements:  Effective 3/1/2013, employers must notify new hires of:

· The existence of the Health Care Coverage Exchange.

· That employees may be eligible for a subsidy under the exchange if the employer’s share of total costs of benefits is less than 60%.

· That if the employee purchases a policy through the exchange without the employer providing a voucher, he or she may lose the employer contribution to any health benefits offered by the employer.

Effective in 2014

· No Pre-Existing Condition Exclusions allowed 
· Additional incentives for Wellness Programs 
· Deductible Limitations: $2000 for single coverage, $4000 for family coverage 
· Limitation on eligibility waiting periods, not longer than 90 days 
· Market reforms: 
· Guarantee issue 
· No discrimination based on age, health status etc. 
· Penalties for individuals who do not have health coverage 
· Voucher program to allow employees to use employer credits to purchase coverage through the exchange 
· “Play or Pay” provisions for employers 

· Increased reporting requirements for employers 
Effective in 2018

· 40% excise tax determined by employer and assessed against “coverage providers” 
· A tax will be imposed on the value of employer-sponsored health coverage for employees that exceeds specified limits:  $10,200 (single coverage) or $27,500 (family coverage) 
· Limits will adjust automatically if health costs increase by more than anticipated before 2018 
· Limits will increase in 2019 and thereafter 
· Limits may be increased by age and gender 
· Higher limits will apply for certain retirees and high-risk professions 
Grandfathered Plans

Grandfathered Plans are essentially employer sponsored group health care plans that were in effect at the time of the signing of the legislation.  Although they are exempt from some provisions of the legislation, coverage under a grandfathered plan will satisfy an employee’s individual responsibility requirement to have coverage and there are a number of provisions that Grandfathered Plans WILL have to comply with.  Including:

• Prohibition on lifetime and annual limits

• Prohibition on preexisting condition exclusions

• Prohibition on rescissions

• Prohibition on excessive waiting periods

• Required coverage of adult children

But for plan years before 2014, grandfathered plans only have to cover adult child if they are not eligible to enroll in another employer plan

• New summary of benefits and coverage

